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Pet i t i oners ,  by  and  th rough  the i r  counse l  o f  record ,  he reby

jo in t l y  reques t  a  re -hear ing  and  mod i f i ca t ion  o f  the  Order  da ted

,-Tune 13 ,  1995,  f  or  the purposes and reasons set  f  or th below.

INTRODUCTTON AI{D FAETUAL BACKGROT'ND

The hear ing  by  the  U tah  Board  o f  O i l ,  Gas  and  Min ing  ( "Board" )

on  Oc t .ober  25 ,  1994 ,  and  November  !7  ,  L994 ,  was  spec i f  i ca l l y

l - im i ted  t .o  a  rev iew o f  the  D iv i s ion  o f  O i ] ,  Gas  and  Min ing 's

( ' tpgg14t t  )  approval  o f  s ign i f  icant  rev is ion to permi t  to  a1low the

mining of the Tank Seam by Co-Op Mining Company (Request for Agency



Act ion I I f lz  and 3) ( s e e  a l s o  R 6 4 5 - 3 0 0 - 2 L ] -  a n d  R 6 4 5 - 3 0 3 - 2 2 3 ) As

ar t icu la ted by counse l  fo r  Co-Op at  pg.  I  o f  the i r  document

ent i t led Closing Argument dated December !7 ,  1994 z

" Pet, i t ioners are only ent i t l -ed to a hearing on the
reason for DOGM's decj-s ion to approve t ,he signi f  icant
revis ion. Pet, i t ioners did not request a NOV or other
agency act ion based on CWM's past  min ing act iv i ty .
Pet . i t ioners  d id  not  request . ,  a re  not  ent i t . led  to ,  and d id
not receive a hearing on whether to approve or modify
CUM's  ex i s t i ng  pe rm i t .  t c i t a t i on  omi t ted l  Under  R545-
3 0  0  -2Lt  and the re l ie f  Pet i t ioners  request  in  the i r
Request for Agency Act ion, the only quest ion is whether
CUM sat isf ied the requirements for approving t ,he
s ign i f icant ,  rev is ion to  permi t  min ing the Tank Seam."

The inf  ormat,  ion submit ted by Pet i t  ioners concerning t .he regional

aquifer and the movement.  of  water through the strat igraphy in the

area of the Co-Op Mining operat. ions was to place t .he proposed Tank

Seam in a context wi t ,h those operat ions and to avoid the segmented

view of t .he operat ions Pet, i t ioners bel ieved Co-Op and the DOGM had

taken in  pr ior  proceedings.

Despi te  the ju r isd ic t , iona l  l im i ta t ions p laced upon t ,he

proceeding under st .at ,ute,  rule,  by counsel ( t t t i tchel l  T13 ,  T1,6 and

T24 ;  Appe l  T84  ,  T !62 ;  Sm i th  T33  I - 4  ,  T43O-34 ;  and  Hansen -  - nea r l y

cont inuously) and by consist ,ent reminder by the Chairman throughout

t h e  p r o c e e d i n g s  ( T 2 9 - 3 0 ,  T 8 7 - 8 8 , T150  )  ,  t he  Board  has  reached

beyond i ts  ju r isd ic t iona l  parameters  and inc luded f ind ings o f  fac t

and concl-usions of  law concerning the hydrologic ef fect  of  mining

in the Bl ind Canyon seam. As ar t icu lated by the Board and a l l

counsel t ,hroughout the proceeding and f ound by the Board in i t  s

Order ,  Lhose were not  the issues before the Board and such ru l ings



were unnecessary and far beyond the scope of the issue concerning

the Tank Seam.

ARGTTMENT

Only  two  i ssues  were  p resen ted  by  Pe t i t i oners :  1 - )  was  the

permi t  rev is ion for  the Tank Seam proper ly  s tudied,  processed and

approved by t,he DOGM; and 2) i f  materia1 damage to the hydrology

was created by that ,  min ing or  i f  i t  was t .o  occur ,  what  replacement

water  sources were avai lab l -e to  mi t igate the adverse impacts of  the

min ing  ac t i v i t y?

In the course of  i t ,s  Order ,  the Board has fu1ly  recognized and

embraced the above-referenced scope of  these proceedings .  Yet ,  i t

has gone beyond i ts  acknowledged jur isd ic t ional  scope and

incorporat .ed Findings of  Fact ,  and Conclus ions of  Law concern ing the

hydro logic  ef  f  ect  o f  mj-n ing in  the Bl ind Canyon seam (Findings 42

th rough  53  and  Conc lus ions  o f  Law 6  th rough  9 ) .

s t ,a t  ed at  Conclus ion of  Law No .  4  ,  t f  Z O :

As the Board

"  Co-Op '  s  app l i ca t ion  fo r  S ign i f i can t  Permi t  Rev ls ion
invo lved  on ly  a  p roposa l  to  m ine  the  Tank  Seam.  Co-Op 's
current operat ions in t ,he Bl ind Canyon seam are
a u t h o r i z e d  u n d e r  t h e  t e r m s  o f  C o - O p ' s  e x i s t i n g  p e r m i t ,
which has not ,  been chal  lenged in  t .h is  proceeding .  The
pr inc ipa l  i ssue  o f  l aw be fo re  the  Board  i s  whe ther
possib l -e negat ive hydro logic  impacts of  operat ions in  the
BI ind Canyon seam should be considered here,  or  whether
only impacts from mining in the Tank Seam may be
c o n s i d e r e d .  "

a n d  a t  C o n c l u s i o n  N o .  6 ,  p g .  2 0 - 2 L :

"The Board therefore does not ,  be l ieve that  i t  is  re l -evanL
to  cons ider  the  hydro log ic  impac ts  o f  ex is t ing  m in ing  in
the  permi t  a rea .  r f



At  the hear ings,  Mr .  Mi tche l l  on behal f  o f  the DOGM and the

attorneys for Co-Op made count less repeated object ions concerning

the relevance of the hydrologic impacts of  exist ing mining in the

permit  area and the Board Look that,  issue under advisement.

Obv ious ly ,  that  ob j  ec t . ion  was susta ined in  the course o f  th is

Orde r .

I t  is important to note that in response to these repeated

obj  ec t ions,  counse l  f  o r  Pet i t  ioners  ind icated t ,hat  they were not

att .empt ing t .o adj  udicate or re -  adj  udicate the permit  f  or the

currentfy mined area. Rather,  the evidence was produced to provide

a context.  wi t ,h in which to review the mining of  a certain

st,rat. igraphic layer known as the Tank Seam . That was al l the

evj-dence was designed t ,o i l - l -uminate. Had the exist ing mining area

and i ts impacts been the issue before the Board, then the evidence

produced by Pet i t . ioners would have been subsLant ial- ly di f  f  erent and

far more complete.  To make factual  f indings and Iega1 rul ings upon

issues not.  before the Board based upon evidence put in for an

ent i re ly  d i f  fe rent  purpose is  beyond t ,he scope o f  the ju r isd ic t ion

of  the Board and gross ly  unfa i r  and pre jud ic ia l -  Lo Pet i t ioners  in

future proceedings. The proper approach is to modify the Order to

incl-ude only that informat ion absoIuteIy necessary to support  the

issue that  is  ac tua l ly  bef  ore  t .he Board.  In  th is  case,  on ly  the

findings and concl-usions necessary to uphold t,he approval by DOGM

for the Tank Seam.

I t  i s  a  bas ic  tenant  o f  admin isLra t ive  l -aw that  ju r isd ic t ion

of  an admin is t ra t ive  agency is  l imi ted by the grant ,  o f  ju r isd ic t ion



t o  the  agency .  See  B1a ine  Hudson  Pr in t inq  v .  Tax  Commiss ion ,  870

P .  2d 29L (Utah App .  l -  994)  .  Whi le  procedura l  j  u r isd ic t ion is

general ly grant.ed to the Board to review div is ion determinat ions by

Utah  Code  Ann .  540 -10 -14  (3 )  .  The  scope  o f  such  rev iew  i s  l im i ted

to  the sub j  ec t  mat ter  presented by the d iv is ion determinat ion

appealed. In Blaine Hudson Print inq, the Utah Court  of  Appeals

he ld  that  "  [b ]  o th  cour ts  and quas i -  jud ic ia l -  admin is t ra t , ive  agenc ies

must  have sub j  ec t  mat ter  j  u r isd ic t ion to  va l id ly  dec ide a

controversy. "  In the instant act ion there was no not ice t ,hat the

Board would make a decis ion concerning the hydrologic ef fect  of

min ing in  the ex is t ing permi t  area o f  the B l ind Canyon seam.  A11

counsel and the chairman of the Board agreed that,  the evidence had

to t ie to impacts of  t ,he Tank Seam and the evidence was presented

in  that  fash ion and for  that  purpose a lone.  That  s t ipu la t ion

complete ly  def ined the parameters  o f  the ju r isd ic t ion o f  the

proceeding and,  by  def in i t ion ,  d id  not  inc lude an ad jud icat ion o f

t.he impact of mining on the Bl ind Canyon seam .

I n  t h e  c a s e  o f  P a r k d a l e  C a r e  C e n t e r  v .  F r a n d s e n ,  8 3 7  P . 2 d  9 8 9

(Utah App.  1992)  ,  the Cour t  he ld  that  whi le  an admin is t ra t ive

agency may have jur isd ic t ion to  ad jud icaLe cer ta in  c la ims,  i t

cannot adj  udicate ot ,her c laims over which i t .  has no j  ur isdict ion

brought before i t  in t .he same proceeding. That pr inciple is

appf icable here and requires the exclusion, dt  a minimum, of  I I f l  42

through 53 from the Findings of Fact and flf l  6 through 9 from t,he

Conclusions of  Law. In that.  the Board ruled i t  d id noL have

jur isdict , ion to consider t .hose impacts and they were not.  rel-evant



to t ,he inquiry bef ore iL,  such Findings and Conclusions may not

appear  in  the Order .  The i r  inc l -us ion is  incons is tent  w i th  the

Board '  s  ju r isd ic t iona l  ru l ings .

Pet i t ioners  respect fu l ly  request  that  the Board 's  Order  be so

modif  ied. A hearing and r ight of  reply is reguesLed in t ,h is

ma t te r .
fh

Respec t fu l l y  submi t , t ed  th i s  / o ' n^y  o f  Ju l y ,  1995 .
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